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January 9, 2013

TO THE MEMBERS OF THE 2OI3.2OI4 GENERAL ASSEMBLY

TheJoint Legislative Administrative Procedure Oversight Committee herewith submits to you for
your consideration its report pursuant to G.S. 120-Z0.f0f(g).

Respectfully submitted,

Joint Legislarive
Co-Chairs

Administrative Procedure Oversight Committee

Senator Fletcher L. Hartsell,Jl
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ARTICLE I2K.

J o i n t L egi s I a ti ve A d m i n i s tra ti ve pro c ed ure o venigh t co m m i t t e e

S 120'70.f00. Creation and membership ofJoint Legislative Administrative hocedgre
Oversight Comminee.

The Joint Legislative Administrative Procedure Oversight Committee is established.
The Committee consists of 16 members as follows:
(l) Eight members of the Senate appointed by the President pro Tempore of the

Senate, at
least three of whom are members of the minority pafty.

(2) Eight members of the House of Representatives appointed by the Speaker of
the House of Representativeq at least three of whom are members of the
minority parry.

Members of the Committee shall serve a terrn of two years beginning onJanuary 15 of
each odd-numbered year. Members may complete a terrn of service on the Committee
even if they do not seek reelection or are not reelected to the General Assembly, but
resignation or removal from service in the General Assembly constitutes resignation
or removal from service on the Committee. A member continues to serve unlil the
member's successor is appointed. A vacancy shall be filled within 30 days by the officer
who made the original appointment. (1995, c. so7, s.Z7.g(a); z0ll-zgl,r. r.rOl;
2Ol2-187, s.l.)

S 12G70.f0f. Purpose and powers of Committee.

TheJoint Legislative Administrative Procedure Oversight Committee has the following
Powers and duties:

(l) To review rules to which the Rules Review Commission has objected to
determine if statutory changes are needed to enable the agency to fulfill the
intent of the General Assembly.

(2) To receive rePorts prepared by the Rules Review Commission containing the
text and a summary of each rule approved by the commission.

(3) Repealed by session Laws 2009-125, s. l, effective october l, 2009.(3a) To review the activities of State occupational licensing boards to determine if
the boards are operating in accordance with statutory requirements and if NC
General Statutes - Chapter l2O 271the boards are still necessary to achieve the
PurPoses for which they were created. This review shall not include decisions
concerning board personnel matters or determinations on individual licensing
applications or individual disciplinary actions.

(a)

(b)



(3)

(4)

To rcview state regulatory programs to determine if'the programs overlap,
have conflicting goals, or could be simplified and still achieve the purpose of'
the regulation.
To review existing rules to determine if the rules are necessary or if the rules
can be streamlined To review the rule-making process to determine if the
procedures for adopting rules give the public adequate notice of and
infbrmation about proposed rules.
To review any other concerns about administrative law to determine if
statuto{y changes are needed.
To report to the General Assembly from time to time concerning the
Committee's activities and any recommendations for statutory changes. (19g5,
c.507, s. 27.8(a); 1996, 2nd Ex. Sess., c. 18, s. 7.10(h); 2009-125, s. l;
20ll-291, s. 1.3(b); 2Ol2-187, s.l)

(.5)

(6)

S 120.70.f02 Organization of Committee.

(c)

The President Pro Tempore of the senate and the speaker of the House of
Representatives shall each designate a cochair of theJoint Legislative Administrative
Procedure Oversight Committee. The Committee shall meet at least once a quarter
and may meet at orher times upon the joint call of the cochairs.

A quorum of the Committee is nine members. No action may be taken except by a
majority vote at a meeting at which a quorum is present. While in the discharge of its
official duties, the Committee has the powers of a joint committee under G.S. 120-f g

and G.S. 120-f9.1 through c.S. 120-19.4.
Members of the Committee receive subsistence and travel expenses as provided in G.S.

120-3.1. The Committee may contract for consultants or hire employees in accordance
with G.S. l2O-32.O2. The Committee may meet in the Legislative Building or the
Legislative Office Building upon the approval of the Legislative Services Commission.
The Legislative Services Commission, through the Legislative Services Officer, shall
assign professional staffto assist the Committee in its work. Upon the direction of the
Legislative Services Commission, the Supervisors of Clerks of the Senate and of the
House of Representatives shall assign clerical staffto the Committee. The expenses
for clerical employees shall be paid by the Committee. (1995, c. 5oT, s. 27.8(a);1996,
2nd Ex. Sess., c. 18, s. 8(l); 20ll-291, s. 1.3(b); 2Ol2-187, s. t.)

S 12G70.f03: Repealed by Session Laws 2OO9-125, s. 5, effective October l, 2009.

(a)

(b)

l0



COMMITTEE PROCEEDINGS

'the Joint Legislative Aclministrative Procetlure Oversight Committee met three times from October to
December 2012. The committee heard presentations ftom the following:

October 17.2012:

The committee met on wednesday, october 17, 2ol2 atg a.m. in Room 643 of Legislative office Building
(LOB).

The following business was conducted:

r Senator Fletcher Hartsell chaired the committee and presented a brief review of the topics to be
discussed;

' committee co-council, Karen cochrane-Brown, provided a summary and
committee's responsibility and charge. She also conducted a brief orientation
the background of the APA and overview of the rule-making process;

overview of the
session describing

' Judge Julian Mann, Chief Administrative Law Judge and Director of the Office of Administrative
Hearings, provided a brief synopsis of the authority, organization and workngs of the Oflice of
Administrative Hearings;

r { date was then set for the next meeting followed by adjournment

November 17.2012:

The Committee met on Wednesday, November 14, 20L2 at 9 a.m. in Room 415 of Legislative Oflice
Building (LOB).

The following business was conducted:

I After introductory remarks by committee co-chair, Representative Tom Murry the minutes were
approved for the previous meeting on October lZ,2012;

' Committee Co-Counsel, Karen Cochrane-Brown, provided an update on compliance by
occupational licensing boards submitting an annual report and financial statement prior to the
October 31 annual deadline;

r A discussion ensued on the application of rules by the North Carolina Board of Barber Examiners.
Mr. Manny Perez, owner of Clippin Tyme Salon in Kill Devils Hill, NC, contended the rules were
being unfairly administered against his establishment and disputed the Boards authority to exact
fines for perceived violations. The violation in question regarded Mr. Perez including thl use of a
barber pole upon outdoor advertising to promote his business. Mr. William Jones, Jr, Counsel for

II



the NC Board of Barber Examiners maintained the citations ref'erenced were legal and binding
citing an antiquated NC Administrative Rule provision. After a lengthy tliscussion the Committee
encouraged the Buuber Board to reconsider the application of the rule to Mr. pere-z's case;

' Ms. Lynda Elliott, Executive Director of Cosmetic Arts Examiners Boarcl, then imparted a brief'
address Presenting the Cosmetic Arts Board's legislative agenda fbr the upcoming 2013 session;

' Mr. Bill Rowe, General Counsel for the North CarolinaJustice Center provided an overview on the
use of criminal records when making determinations about occupational licensing applications.
Mr. Rowe requested that the committee consider legislation to set standards for the use of
criminal history records;

r d date was then set for the next meeting followed by adjournment.

December 19.2012

The Committee met on Wednesday, December 19, 2012 at 9 a.m. in Room 643 of Legislative Oflice
Building (tOB).

The following business was conducted:

r Senator Fletcher Hartsell chaired the meeting and the minutes were approved for the previous
meeting on November 17, 2012. Rep. Tom Murray was unable to attend due to an unforeseen
conflict;

r Committee Co-Counsel, Karen Cochrane-Brown, offered a brief report on the rules subject to
legislative review for the 2013 session;

Judge Julian Mann, Chief Administrative Law Judge, and Mr. Bill Cary, General Counsel for
Department of Environment and Natural Resources (DENR), delivered a review and summ ary of
the agreement regarding final decisions in DENR cases involving EPA delegated programs;

Judge Mann and Melanie Bush, Assistant Director, Adminisuation, Division of Medical Assistance
advised the committee on a waiver request regarding final decisions involving Medicaid cases;

An extended presentation was provided by Bobby Bryan andJoe Deluc4 staffto the Rules Review
Commission (RRC) offering recommendations to create a process for decennial review of existing
rules by the RRC. Molly Masich, Codifier of Rules at Office of Administrative Hearings presented
the additional resources needed for the increased workload:

Ms. Cochrane-Brown presented a draft proposal for the use of criminal records in occupational
licensing determinations;

Ms. Cochrane Brown briefly summarized a draft proposal to eliminate unnecessary boards and
commissions as identified by committee staff;

t2



A draft proposal was presented directing the Program Evaluation Division (pED) to study the
creation of an umbrella agency fbr occupational licensing boards. Ms. Cochrane Brown itlentifietl
several states and commonwealths that already have created and delegated authority to such
organizations. Ms' Masich made brief remarks encouragng the committ". to consider legislation
creating such an entity in North Carolina;

Ms. Cochrane-Brown presented and discussed a draft proposal of technical corrections aiming to
benefit and increase efliciency, provide for expedited service and implement cost savings
throughout the administrative procedure process;

Ms. Cochrane-Brown and Mr. Hudson offerecl the fbllowing issues to the committee fbr future
consideration:

Response fbr policies not adopted as rules as in the
Instruction;
Revision of Oflice of Administrative Hearings appeal
Appeals;

o Process to create uniformity among Article 3A agencies;
r Review of constituent presentation, letter and supporting documents requesting elimination of

the NC Dietetics and Nutrition Board.

After discussion the committee voted to make 5 legislative recommendations and to aflirm a final
report. The committee adjourned.

case of the Department of Public

process to North Carolina Coun of

l3





The Joint Legislative Administrative Procedure oversight Committee offers the following
recommendations:

Proposes authorization by theJoint Legistative Program Evaluation Oversight Committee to sturly
the effectiveness and efticiency of the various intlepenclent licensing bJards an6 consider the
feasibility of creating a single state agency to oversee the administration of boar<Is;

. APA Technical and Clariffing Changes

Recommends several technical, clariling and conforming changes to the Administrative
Procedure Act;

Proposes occupational licensing boards consider 7 factors before rlenlng licenses to applicants
with criminal records;

. Eliminate Obsolete Boards and Commissions

Advocates the repeal of g statutorily created boards and commissions that have become obsolete;

. Periodic Review and Expiration of Rules

Proposes a periodic review and expiration of rules by imposing rotating expiration dates for all
Permanent rules within the North Carolina Administrative Code (NCAb), thereby requiring re-
adoption to extend rules beyond the statutoly expiration date.

In conclusion the committee also proposes:

'The Joint Legislative hocedwe Ovenight Committee recommends that the 20lS Appropriations
Committee reuiew the list of legislatively created boards and commissions in connection with their
reuiew ofState agency budgets.It is fwtherrecommended that the Appropriations Committee consider
the elimination, reduction, or consolidation of any boards and commissions which the committees
deem to be unnecessarJl too large, or redundanL,

l5





GENERAL ASSEMBLY OF NORTH CAROLINA
sEssIoN 2013

U

BILL DRAFT 2013-ROz-2 [v.3[ (r2ft3)

(THIS IS A DRAFT AND IS NOT READY FOR INTRODUCTION)
1211812012 3:10:14 PM

Short Title: PED Study Occ. Lic Bd. Agency. (Public)

Sponsors: (Primary Sponsor).

Ileferred to:

I 4 I]ILL'rO I]E EN'TITLED2 AN ACT AUTHORIZING THE JOINT LEGISLATIVE PROGRAM EVALUA'TION3 OVERSIGHT COMMITTEE TO DIRECT THE PROGRAM EVALUATION DIVISION TO4 STUDY THE STRUCTURE, ORGANIZATION AND OPERATION OF THE VARIOUS5 INDEPENDENT OCCUPATIONAL LICENSING BOARDS AND TO CONSIDER THE6 FEASIBILITY OF CREATING A SINGLE STATE AGENCY TO OVERSEE THE7 ADMINISTRATION OF THE BOARDS.
8 The General Assembly of North Carolina enacts:
9 SECTION 1. The Joint Legislative Program Evaluation Oversight Committee shalll0 include in the 2013-2014 Work Ptan for the Program Evaluation Division of the General

I I Assembly a study to evaluate the structure, organization,and operation of the various independent12 occupational licensing boards. For purposes of this act, the term "occupational licensing board',13 has the same meaning as defined in G.S. 938-1. The Program Evaluation Division shall include14 the following within this study:
15 (l) Consideration of the- feasibility of establishing a single state agency to oversee16 the administration of all or some of the or.upufional lfcensing biards.17 (2) Whether greater efficiency and cost-effectiveness can be realized by combiningl8 the administrative functions of the boards, while allowing the boards to continue19 performing the regulatory functions.
20 (3) Whether the total number of board should be reduced by combining and/or2l eliminating some boards.
22 SECTION 2- The Program Evaluation Division shall submit its frndings and23 recommendations from Section I of this act to the Joint Legislative program Evaluation24 oversight Committee and the Joint Legislative Administrative Proc-edure Oversilht Committee at25 a date to be determined by the Joint Legislative Program Evaluation Oversight CJmmittee.26 SECTION 3. This act is effective when it becomes law.

17



Bilt Draft 2013-ROz-2 [v.3[:
PED Study Occ. Lic Bd. Agency.

201 I-2012 Generol Assembly

Committee:

Introduced by:
Analysis of:

Joint Legislative Administrative Procedure
Oversight Committee

2013-ROz-2 fv.3)

Date: Deccmber 19.2012

Prepared by: Chris Saunders
Committee Counsel

SUMMARY: This draft clirects the Joint Legislotive Program Evaluation Oversight Committee to
direct the Program Evaluation Division to study the effectiveness and eficiency of the various
independent licensing boards and consider the feasibility of crealing a single state agency to oversee
the administration of the boards.

CURRENT LAW: There are approximately 57 independent occupational licensing boards created by
North Carolina statutes. These boards are generally authorized to accept applications, conduct
examinations, collect fees, issue licenses and renewals, enforce continuing education requirements,
conduct investigations, and discipline those who violate the law. There is no general executive branch
oversight of the occupational licensing boards, and the boards function with a great deal ot'autonomy.

BILL ANALYSIS:

Section I directs the Joint Legislative Program Evaluation Oversight Committee to include in the Z0l3-
2014 Work Plan for the Program Evaluation Division a study to evaluate the structure, organization, and
operation of the various independent licensing boards and the feasibility of creating a single state agency
to oversee the administration of some or all of the occupational licensing boards.

Section 2 directs the Program Evaluation Division to report its findings to the Joint Legislative Program
Evaluation Oversight Committee and the Joint Legislative Administrative Procedure Oversight
Committee at a date to be determined by the Program Evaluation Oversight Committee.

EFFECTIVE DATE: This draft would be effective when it becomes law.

BACKGROUND: A number of states organize some or all of their occupational licensing boards under
a single state agency. In many cases, the individual boards make all policy decisions, including granting
licenses and imposing discipline, while the agency staff provides administrative support to the boards.

2013-ROz-2-SMTQ-4 v2
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GENERAL ASSEMBLY OF NORTH CAROLINA
sEssIoN 2013

BILL DRAFT 2013-ROz-3 lv.2l (r2lr4)

TNTRODUCTION)

(Public)

(THIS tS A DRAFT AND IS NOT READY FOR
l2ll8l20l2 8:51:08 PM

Short'title: APA'Iechnical/Clarifying Chges.

Sponsors: (Primary Sponsor).

Referred to:

I A BILL TO BE ENTITLED
2 AN ACT TO MAKE CERTAIN TECHNICAL, CLARIFYING AND CONFORMING
3 CHANGES TO THE ADMINISTRATIVE PROCEDURE ACT.
4 'fhe General Assembly of North Carolina enacts:
5 SECTION l. G.S. l50B-21.2(c) reads as rewritten:
6 "(c) Notice of Text. - A notice of the proposed text of a rule must include all of the
7 following:
8 (l) The text of the proposed rule.
9(2)Ashortexplanationofthereasonfortheproposed
l0 Web site eonta:nirrg-the i+f'ernratierrrequired by G,$i, l-50ts 19.l(e! rule.
I I (2a) A link to the agency's website containing the inlbrmation required b),
t2 G.S. 1,501]-19.1(c).
13 (3) A citation to the law that gives the agency the authority to adopt the rule.
14 (4) The proposed effective date of the rule.
15 (5) The date, time, and place of any public hearing scheduled on the rule.
16 (6) Instructions on how a person may demand a public hearing on a proposed rule if
17 the notice does not schedule a public hearing on the proposed rule and
18 subsection (e) of this section requires the agency to hold a public hearing on the
19 proposed rule when requested to do so.
20 (7) The period of time during which and the person within the agency to whom
2l written comments may be submitted on the proposed rule.
22 (8) If a fiscal note has been prepared for the rule, a statement that a copy of the
23 fiscal note can be obtained from the agency.

t9



I (+) fhe-prreet{t}r€*{bv-whi€h*-ft-p€T}r}rrc*r}--ebiee+-+o-.r--prq+txe*-rulo--*nd-rhe
2 r''eryrirenrer+tr+i+r:r*fieeti{+g-af$Fse++*k*+t+rc-tegrslfi+i++revierv prtrcg;:;"
3 SECTION 2. G.S. l50B-21.7 reads as rewrirten:
4 "$ l50B-21.7. Effect of transfer of duties or termination of agency on rules.
5 CU When a law that authorizes an agency to adopt a rule is repealed and another law gives
6 the same or another agency substantially the same authority to adopt a rule, the rule remains in
7 etfect until the agency rvith authority ovcr thc rule amends or repeals the rule. When a law that
8 authorizes an agency to adopt a rule is repealed and another law does not give the same or another
9 agency substantially the same authority to adopt a rule, a rule adopted under the repealed law is

l0 repealed as of the date the law is repealed. '['he agency that adoptecl the rule shill notify tlrc
I I Codiller ol'ltules tlrat the rule is rcpealed pursuant to this subsection.
12 LU When an executive order abolishes part or all of an agency and transfbrs a function of
l3 that agency to another agency, a rule concerning the transfened tunction remains in effect until
14 the agency to which the firnction is transf'erred amends or repeals the rule. When an executive
l5 order abolishes part or all of an agency and does not transfer a f'unction of that agency to another
16 agency, a rule concerning a function abolished by the executive order is repealed as of the
17 effective date of the executive order.'l'he agency that adopted the rule shall notif.y the Codifier of
l8 Ilules that the rule is renealed pursr.lant to this subsection.
te (s)
20 l irseetitm When notified of a rule repealed under this
2l section, the Codifier of Rules must enter the repeal of the rule in the North Carolina
22 AdministrativeCode."
23 SECTION 3. G.S. I 508-2 1.20(a) reads as rewritten:
24 "(a) Authority. - After consulting with the agency that adopted the rule, the Codifier of
25 Rules may revise the form of a rule submitted for inclusion in the North Carolina Administrative
26 Code rvithin lSbusiness da)'s alter the rule i*sub'nitted to do one or more of the following:
27 (l) Rearrange the order of the rule in the Code or the order of the subsections,
28 subdivisions, or other subparts of the rule.
29 (2) Provide a catch line or heading for the rule or revise the catch line or heading of
30 the rule.
3l (3) Reletter or renumber the rule or the subparts of the rule in accordance with a
32 uniform system.
33 (4) Rearrange definitions and lists.
34 (5) Make other changes in arrangement or in form that do not change the substance
35 of the rule and are necessary or desirable for a clear and orderly arangement of
36 the rule.
37 (6) Omit from the published rule a map, a diagram, an illustration, a chart, or other
38 graphic material, if the Codifier of Rules determines that the Office of
39 Administrative Hearings does not have the capability to publish the material or
40 that publication of the material is not practicable. When the Codifier of Rules
4l omits graphic material from the published rule, the Codifier must insert a
42 reference to the omitted material and information on how to obtain a copy of the
43 omitted material."

20
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SECTION 4. G.S. l50B-45(a) reads as rewrirten:
"(a) Procedure. - 'l'o obtain judicial review of a linal clecision uncler this Articte, the person

seeking review must f-rle a petition within 30 days afler the person is served with a written copy of
the decision.'[he petition must be filed as tbllows:

(l) Contested tax cases. - A petition fbr review of a final decision in a contested tax
case arising under G.S. 105-241 . I 5 must be f-rled in the Superior Court of Wake
County.

(2) Other tinal decisions. - A petition fbr review of any other final decision under
this Article must be filed in the Superior Court of Wake County or in the
superior court of the county where the pen;txr- lrilrt), rvho cornrnencecl the
contestcd casc resides. "

SECTION 5. This act is eff'ective when ir becomes law.

2I



Bill Draft 2013-ROz-3 lv.2l:
APA TechnicaVClarifying Chges.

201 I-2012 General Assembly

Committee:

Introduced by:
Analysis of:

Joint Legislative Administrative Procedure
Oversight Committee

2013-ROz-3 [v.2)

Date: December 19,2012

Prepared by: Chris Saunders
Committee Counsel

SUMMARY: This draft makes several technical, clarifying, and conforming changes to the
Administrative Procedure Act.

I|ILL ANALYSIS: 'Ihe drafl makes the following changes to the Administrative Procedure Act:

Section I amends the Notice of Text provision by separating two distinct items of information that must
be contained in the notice. 'fhe amendment also deletes an unnecessary requirement that the agency
include the procedure tbr seeking legislative review of a rule. 'fhis procedure is already included in the
Register by the Office of Administrative Hearings (OAH).

Section 2 clarifies language concerning rules that are repealed as a result of the repeal of an agency's
authority to adopt the rule. This provision deletes a requirement that the Director of the Fiscal Research
Division of the North Carolina General Assembly notif-y the Codifier of Rules when a rule is repealed
under this section and instead rgQuires the agency that adopted the rule to notify the Codifier of Rules.

Section.3 allows the Codifier of Rules to make certain fbrmatting changes to certain rules more than l0
days after the rule has been submitted.

Section 4 amends the provision relating to appropriate venue for seeking judicial review of a tinal
decision in a contested case. Currently, a petition for judicial review can be filed in Wake County or in
the county where the person resides. This language was not changed when OAH was given tinal
decision-making authority. Prior to that change, an agency could not seek judicial review of its own final
decision. This amendment clarifies that the "person" in the current law refers to the party that
commenced the original contested case.

EFFECTIVE DATE: This draft would be effective when it becomes law.

2013-ROz-3-SMTQ-5 v2

22



GENERAL ASSEMBLY OF NORTH CAROLINA
sEssIoN 2013

UD
BILL DRAFT 2013-ROz-l lv.6l (12103)

(THIS IS A DRAFT AND IS NOT READY FOR INTRODUCTION)
l2ll8l20l2 ll:29:59 AM

Short Title: Use of Criminal History Records by Lic. Bds. (Public)

Sponsors: (Primary Sponsor).

Referred to:

I
2

3

4

)
6

7

8

9

l0
ll
t2
l3
t4
l5
t6
t7
l8
l9
20

2l
22

23

24
25

26

cnml

A BILL'TO BE ENTITLED
AN ACT TO REQUIRE THAT OCCUPATIONAL LICENSING BOARDS CONSIDER

CERTAIN FACTORS BEFORE DENYING LICENSES TO APPLICANTS WITH
CRIMINAL RECORDS.

The General Assembly of North Carolina enacts:
SECTION l. Chapter 93B of the General Statutes is amended by adding a new section

to read:
"Q 938-8.1. Use of criminal history records.

td 'l'he fbllorving detinitions apply in this section:
LlJ Applicant -- rnearts a person rvho makes apulication fbr licensure fiom an

occupational licensing board.

Q lloard - means an occupational licensing board as defined in G.S. 938-1.
(3) Crirninal history records - rneans a State or fbderal history of conviction of a

nor or fj
liccnsee's titness to be licensed or disciplined.

g) l,icensee - means a person who has obtained a license to engage in or represent

is authorizecl to basis ol' of'an
conrnrission ol' invcllvinc lr the a

CI
oard

reveals ictions irne. the
that denial is wathat dsnial is warranted afler considerati
'l'he level and seriousness of the cr:irne.
'['he date of the crime.
'fhe age of the person at the time of the crirne.

tI]
{A
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'l'he circtttttstitnccs surrottrtding tlrc contnrission ol'thc crintc. il'knor.vn.'l'hc ncxus hctrvcctt thc crirttinal conduct and thc prospcctivc duties o1' the
lpplicunt as a licsnscc.
'l'lrc prisolr. jttil. probation. pitrolc. r'chubilitation. and crnpktylncnt rccords ol'thc
upplicant sincc thc clatc tlrc crirnc rvas corrrrnittcd.
'l'lrc subscclucnt comnrission of'a crinrc b.v' thc applicant.

lroard mav dcnv ligcnsrlrc to an annlicant rvho rcl'uscs to conscnt [() a crirnirtal
check or use of'li ints or othcr identitvine intirnnatiolr

or National llepositories of Crirrrinal I'listories.
SECTION 2. This act is ettective when it becomes law.
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Bifl Draft 2013-ROz-t [v.6]:
Use of Criminal History Records by Lic. Bds.

201 l-2012 General Assembly

Committee:

Introduced by:
Analysis of:

Joint Legislative Administrative procedure
Oversight Committee

2013-ROz-l [v.6]

Date:

Prepared by:

December 19,2012

Chris Saunders
Committee Counsel

SUMfuIARV: This draft requires that certoin occupational licensing boards consider seven factorsbefore denying licenses to applicants with criminal ricords.

CURRENT LAW: of the approximately 56 existing licensing boards, 35 are required to consider an
applicant's criminal record in making a determination whether tolssue a license. Most boards do not have
any criteria for considering the applicant's criminal record. Several boards have specific statutory criteriafor considering the applicant's criminal record. Three boards have no discretion in considering an
applicant's criminal record, and must deny the applicant's application if the applicant has ever been
convicted of certain crimes.

BILL ANALYSIS: This draft amends Chapter 93B (Occupational Licensing Boards) by adding a new
section, G.S.$ 938-8.1 (Use of criminal history records). Subsection (a) pro"vides definitions for use in
this section. Unless the law governing a particular licensing board ptouiA"t otherwise, subsection (b)
prohibits a licensing board from automatically denying an applicant from licensure based on the
applicant's criminal h_istory and requires the board to consider seven factors before making a
determination to deny the license:

(l)
(2)
(3)
(4)
(5)

(6)

(7)

The level and seriousness of the crime.
The date of the crime.
The age of the person at the time of the crime.
The circumstances surrounding the commission of the crime, if known.
The nexus between the criminal conduct and the prospective duties of the applicant as a
licensee.
The-prison, jail, probation, parole, rehabilitation, and employment records of the
applicant since the date the crime was committed.
The subsequent commission of a crime by the applicant.

Subsection (c) provides that the board may automatically deny licensure if the applicant refuses to consent
to a criminal record check or to provide fingerprints or other identifying information.

EFFECTIVE DATE: This draft would be effective when it becomes law.
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|IACKGROUND: At the November 14,2012 meeting ot'the Joint Lcgislativc Aclministrative Procedure
Oversight Committee meeting, the Committee heard a presentation fiom Mr. llill Rowe, General Counsel
to the NC Justice Center, about the use of criminal records in occupational licensing determinations. Mr.
Rowe infbrmed the Committee that although most occupational licensing boards have discretion to deny a
license application if the applicant has a criminal history, the boards otien have no stantlards in the law
that can be used in making these determinations. Mr. Rowe requested that the Committee recommend
legislation to include standards to be considered by occupational licensing boards when an applicant has a
criminal history.

2013-R0z-l-SMTQ-2 v3
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A BILLTO BE ENTITLED
AN ACT ELIMINATE OBSOLETE BOARDS AND COMMISSIONS.
The General Assembly of North Carolina enacts:

PART I. REPEAL THE SMALL BUSTNESS CONTRACTOR ACT AND THE SMALL
BUSINESS CONTRACTOR AUTHORITY

SECTION l. Part 20 of Article l0 of Chapter l43B of the General Statutes is
repealed.

PART II. PROVIDE THAT THE COMMITTEE ON DROPOUT PREVENTION SHALL
TERMINATE ON JULY I,2OI3

SECTION 2. Section 7.32(e) of S.L. 2007-323, as rewritten by SectionT.l4(a) of S.L.
2008-107 and Section 7.19(e) of S.L. 2010-31, reads as rewritten:

"SECTION 7.32.(e) Reporr. The Committee shall report to the Joint Lesislative
Commission on Dropout Prevehtion and High School Graduation breated in subsiciio" i6 of lttii
section by December. l, 2007, on th-e^grant-s awarded under subsection (O;ailii iecii6;.'fi;
Committee shall terrninate.luly l. 2013.r'

PART III. ELIMINATE THE STATE EDUCATION COMMISSION ESTABLISHED IN
CHAPTER T16C OF THE GENERAL STATUTES

SECTION 3.(a) G.S. I l6C-l reads as rewritren:
"S 1l6C-1. Education Cabinet created.

(a) The Education Cabinet is created. The Education Cabinet shall be located
administratively within, and shall exercise its powers within existing resources of the Office of
the Governor. However, the Education Cabinet shall exercise its statutory powers independently
of the Office of the Governor.
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(b) 'fhe tlducation Cabinet shall consist of the Governor, who shall serve as chair, the
President of The University of North Carolina, the State Superintendent of Public Instruction, the
Chairman of the State lloard of Education, the President of the North Carolina Community
Colleges System, the Secretary of Flealth and Fluman Services, and the President of the North
Carolina Independent Colleges and Universities. The Education Cabinet may invite other
representatives of education to participate in its deliberations as adjunct members.

(c) 'l'he Education Cabinet shall be a nonvoting body rhat:
( I ) Works to resolve issues between existing providers of education.

issio*
(3) Develops a strategic design tbr a continuum of education programs, in

accordance with G.S. I l6C-3.
(4) Studies other issues referred to it by the Governor or the General Assembly.(d) 'Ihe Office of the Covernor, in coordination with the staffs of The University of North

Carolina, the North Carolina Community College System, and the Department of public
Instruction, shall provide statTto the Education Cabinet."

SECTION 3.(b) G.S. ll6C-2 is repeated

PART IV. ELIMINATE THE STATE EDUCATION COMMISSION ESTABLISHED IN
ARTICLE 26 OF CHAPTER I43 OF THE GENERAL STATUTES

SECTION 4. Article 26 of Chapter 143 of the General Statutes is repealed.

PART V. PROVIDE THAT THE NATIONAL HERITAGE AREA DESIGNATION
COMMISSION SHALL TERMINATE JULY I,2OI3

sEcrIoN 5. Section 18.10 of S.L. 2001-491 reads as rewritten:
"SECTION 18.10. Notrvithstanding G.S. 158-8.1, the Western North Carolina

Regional Economic Development Commission shall develop a regional heritase tourism olan and
shall pre_s_el! th! plan tg the 2002 Regular Session of the 2001 General Assdmbly no ldter than
May 1,2002. The National HeritaseArea Designation Commission createdpursiant to Section
tg.4 of ttrls ac

PART VI. REPEAL THE GOVERNOR'S MANAGEMENT COUNCIL
SECTION 6. Part 24 of Article 9 of Chapter l43B is repealed.

PART VII. REPEAL THE BOARD OF DIRECTORS OF THB NORTH CAROLINA
CENTER FOR NURSING

SECTION 7. G.S.90-l7l.7l is repealed.

PART VIII. REPEAL THE BOARD OF CORRECTIONS
SECTION 8.(a) G.S. l43B-71I reads as rewritten:

"$ l43B-7ll' Division of Adult Correction of the Department of Public Safety
organization.

The Division of Adult Correction of the Department of Public Safety shall be organized
initially to include the Post-Release Supervision and Parole Commission, the-+tl+rd--e+
ger+eet+e+ the Section of Prisons of the Division of Adult Correction, the Section of Community
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I Corrcctions, the Section of Alcoholism and Chemical Dependency'l'rcatment Programs, and such2 other divisions as may be cstablished under the provisions of the Exccutive Organization Act gf
3 t973.
4 SECTION 8.(b) c.S. t43B-715 is repeated.

6 PART IX. ENCOURAGE THE CHIEF JUSTICE TO ABOLISH THE ACTUAL7 INNOCENCE COMMISSION
8 SECTION 9. 'Ihe North Carolina Actual Innocence Commission was established by
9 the Chief Justice of the North Carolina Supreme Court. Its primary purpose was to makel0 recommendations which would reduce or eliminate the possibility of the wrongfirl conviction of

I I an innocent person. ln 2006, the General Assembly enacted S.L. 2006-184, which established the12 North Carolina Innocence Inquiry Commission as recommended by the North Carolina Actual13 Innocence Commission. Inasmuch as it appears that the work of the Actual Innocence
l4 Commission is complete, the Chief Justice of the North Carolina Supreme Court is encouraged to
l5 take appropriate action to formally abolish the Commission.
l6
17 PART X. EFFECTIVE DATE
18 SECTION 7. This act is etfective when it becomes law.
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Bill Draft 2013-SBz-9 [v.3]:
Eliminate Obsolete Boards and Commissions.
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Committee:

Introduced by:
Analysis of:
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Oversight Committee

2013-SBz-9 [v.3]

Date: December 19.2012

Prepared by: Chris Saunders
Committee Counsel

SUMMARY: This draft repeals nine stotutorily created boards and commissions that have become
obsolete.

CURRENT LAW: Several boards and commissions within state government appear to be no longer
functional. These boards and commissions either have no memberi no funds. and/or have not met in
several years.

BILL ANALYSIS AND BACKGROUND: fhe fbllowing obsolete boards and commissions are
terminated:

l. Part I repeals the Small Business Contractor Authority. 'fhe Small Business Contractor
Authority has never been appointed and tunds have never been appropriated fbr this purpose.

2. Part II provides that the Committee on Dropout Prevention shall terminate on July 1,2013.
There rue no funds budgeted for or expended for this program.

3. Part III repeals the State Education Commission established in Chapter ll6C of the General
Statutes. This Commission is made up of members of the Board of Governors, the State Board of
Community Colleges, and the State Board of Education. It was established as a forum for
dialogue about Education Cabinet issues. It has not actively met in several years. The three
boards could work together without this statute. The bill retains the Education Cabinet but repeals
the Commission.

4. Part IV repeals the State Education Commission established in Article26 ofChapter 143 of
the General Statutes. The Commission was established in 1947 to study the State's educational
problems and report findings and recommendations to the govemor and the 1949 General
Assembly. A report was made in 1948-1949,and, it does not appear that the Commission still
exists. This bill repeals the Anicle.

5. Part V provides that the National Heritage Area Designation Commission shall terminate on
July l, 2013. The Commission was created in the 2001 Studies Act to work with the federal
government to establish the Blue Ridge National Heritage Area. It is no longer functioning.

3l



6.

7.

Part VI repeals the Governor's Management Council. 'l'his Council was create6 to assist the
Governor with management and productivity issues. 'fhe Council ctoes not appear to have met in
at least eight years.

Part VII repeals the Board of Directors of the North Carolina Center for Nursing. This
board is not functional. State appropriations to the Center were eliminated several years ago based
on the results of a legislative Continuation Review.

Part VIII repeals the Board of Corrections. This board has not met in over a decade.

Part lX cncourages the Chief Justice to abolish the Actual Innocence Commission. fhe
Actual Innocence Commission was established by the Chief Justice of the North Carolina
Supreme Court. lts primary purpose was to make recommendations which would reduce or
eliminate the possibility of the wrongful conviction of an innocent person. ln 2006, the General
Assembly enacted S.L.2006-184, which established the North Carolina Innocence Inquiry
Commission as recommended by the North Carolina Actual Innocence Commission. Insot'ar as it
appears that the work of the Actual Innocence Commission is complete, the Chief Justice of the
North Carolina Supreme Court is encouraged to take appropriate action to formally abolish the
Commission.

E.

9.

EFFECTIVE DATE: This draft would be effective when it becomes law. Except as otherwise noted
above, the repeals would become effective when the draft becomes law.

2013-SBz-9-SMTQ-3 v3

32



GENERAL ASSEMBLY OF NORTH CAROLINA

SESSION 20I3
U

BILL DRAFT 20t3-SBz-S [v.3[ (r2tr7)

(THIS IS A DRAFT AND IS NOT READY FOR INTRODUCTION)
l2ll7t20t2 Zz42zl3 pM

Short Title: Periodic Review and Expiration of Rules. (Public)

Sponsors: (Primary Sponsor).

Referred to:

I
2

J

4
)
6

7

8

9
l0
ll
t2
l3
t4
l5
r6
t7
l8
l9
20
2l
22
27

24

25

(l)

(2)

(3)
(4)
(s)
(6)

A BILL'TO t]E ENTITLED
AN ACT TO PROVIDE FOR THE PERIODIC REVIEW AND EXPIRATION OF RULES.
The Ceneral Assembty of North Carolina enacts:

SECTION 1. G.S. l508-21.2(c) reads as rewrirten:
"(c) Notice of Text. - A notice of the proposed text of a rule must include alt of the

following:
The text of the proposed n+le rute untess ttre rute

to keep a permanent rule from exoiri
A short explanation of the reason for the proposed *1. und u link to th" ugency's
web site containing the information required by G.S. l50B-19.1(c).
A citation to the law that gives the agency the authority to adopt ihe rule.
The proposed effective date of the rule.
The date, time, and place of any public hearing scheduled on the rule.
Instructions on how a person may demand a pubtic hearing on a proposed rule if
the notice does not schedule a public hearing on thi proiosed rule and
subsection (e) of this section requires the agency to hold u puUti. hearing on the
proposed rule when requested to do so.

(7) The period of time during which and the person to whom written comments may
be submitted on the proposed rule.

(8) If a fiscal note has been prepared for the rule, a statement that a copy of the
fiscal note can be obtained from the agency.

(9) The procedure by which a person can object to a proposed rule and the
requirements for subjecting a proposed rule to the legislaiive review process."

SECTION 2. Part 2 of Article 2A of Chapter l50B of the 
-General 

Statutes is amended
by adding a new section to read:
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r 31.20t6 fi

(4) December 3 l. 2019 fbr all remainine rules unless and to the extent the agencies
that adopted the rules are exemot flom the rulemakine requirements in this

l54' of dminis

(!) l0.vears afler its effbctive date.
(Q l0 ),ears alter its readopted effective date.
Q) t0 e effecti ent

fru
(g) 'l'he Codifier of Rules shall annually noti{v agencies of rules that will expire within th"

next two.years."
SECTION 3. This act is effective when it becomes law.

recent
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Periodic Review and Expiration of Rules.
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Committee:

Introduced by:
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Oversight Committee
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Date:

Prepared by:

December 19,2012

Chris Saunders
Committee Counsel

SUMMARY: This draft provides for the periodic review and expiration of rules by imposing rototing
expiration dates for all permonent rules in the North Carolina Administiative Code gCeC), thereby
requiring readoption to extend rules beyond the statutory expiration date.

CURRENT LAW: Permanent rules in the NCAC do not have a legislatively defined expiration date.

BILL ANALYSIS:

Section I amends subsection (c) of G^.S. $ l50B-21.2 (Procedure for adopting a perrnanent rule) to
remove the requirement that the text of a rule be included in the notice of the propoied text of the rule
when the rule is a readoption without changes to the existing rule proposed to keep the permanent rule
lrom expiring.

Section 2 creates a l9w section G.S. $ l508-21.3A (Expiration date of permanent rules), which provides
that existing rules will expire on a rotating basis unless ih"y ut" readopted by the ug.nry. Section 2 also
sets out the following schedule for expiration of permanent rules:

o Department of Health and Human service rules (Title l0A of the NCAC): December 31,2016.
o Department of Environment and Natural Resources rules (Title l5A of the NCAC): December 31,

20t7.

o Occupational Licensing Boards and Commissions rules (Title 2l of the NCAC): December 31,201g.
o All other rules: December 3l,Z0lg.
Thereafter, all rules will expire every ten years unress readopted or amended.

EFFECTIVE DATE: This draft would be effective when it becomes law.
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ITACKGROUND: 't'his dralt is part of a proposal instructing the ltules ltcview Commission (RRC) to
conduct a decennial review of all existing rules contained in the NCn c.

2013-SBz-8-SMTQ-l v2
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